Findings and Conclusions

When these proceedings were called for hearing, the
parties advised me that they proposed to dispose of these
cases by mutual consent and agreement of the parties, and
they presented their arguments on the record for my
consideration.

MSHA's counsel asserted that during his interview with
Inspector Gartin in preparation for trial the inspector
informed him that he had made a mistake in the method he
used to determine his allegation that only 5,850 CFM's
of air was present at the time he took an air reading with
an anemometer in the cited crosscut as stated in his citation.
The inspector conceded that had he correctly computed the
amount of air present in the area, the respondent/contestant
would have been in compliance with the requirements of section
75.301.  In short, the inspector conceded that the order
was mistakenly issued, and he produced a copy of a modification
of the order which indicates that he has vacated it.

In view of the foregoing, MSHA's counsel moved to with-
draw and dismiss its proposal for assessment of civil penalty
filed in the penalty case.  At the same time, Westmoreland's
counsel moved to withdraw its notice of contest.

After due consideration of the oral joint motions filed
by the parties, they were granted from the bench.

ORDER

MSHA's motion to withdraw its proposal for assessment
of civil penalty IS GRANTED, and the case is dismissed.

Westmoreland's motion to withdraw its notice of contest
IS GRANTED, and it is dismissed.

In view of the foregoing, the contested section 104(d)(2)
order, No. 2147593, issued on August 19, 1983, IS VACATED.

Koutras
Administrative  Law Judge
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